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COVID-19 ASSESSING EVENTS OF 

DEFAULT 
 

During the COVID-19 crisis, with the exception of ensuring the health of their employees, 

business operators will be primarily concerned with their overall financial condition.  Lock down 

policies and social distancing campaigns may minimize possibilities of the deadly virus to 

spread more widely; at the same time, however, these policies can also cause various 

businesses to encounter substantial decline of their revenues due to their inability to operate 

as usual, which unavoidably leads to illiquidity of internal cash flow, and in the worst case, 

insolvency.    

When a business is insolvent, the business will not only have to go through court proceedings, 

but there will also be other complications following the insolvency that each company should 

be aware of.  

Obligations under financing documents 

For business operators who obtain facilities from financial institutions, insolvency can trigger 

an event of default which may immediately entitle the lender to accelerate the loan and/or 

enforce any security interests.  Below are sample events of default relating to bankruptcy in 

standard financing documentation: 

- Borrower is or is presumed or deemed to be unable or admits inability to pay its debts as 

they fall due, suspends making payments on any of its debts or, by reason of actual or 

anticipated financial difficulties, commences negotiations with one or more of its creditors 

with a view to rescheduling any of its indebtedness. 

- The value of the assets of the Borrower is less than its liabilities (taking into account 

contingent and prospective liabilities). 

- A moratorium is declared in respect of any indebtedness of the borrower. 

- Any corporate action, legal proceedings or other procedure is taken in relation to 

suspension of payments, moratorium of any indebtedness, winding up, dissolution, 

reorganization, or any arrangement with any creditor, an appointment of a liquidator, 

official receiver in respect of the borrower or any of its assets. 

As is apparent, it is not necessary for a company to have undergone bankruptcy proceedings 

through a court process to trigger an event of default under common loan documentation.  

Certain scenarios act in a precautionary manner to signal to lenders that the financial health of 

the borrower is in trouble. 

 

Moreover, since lenders are extremely sensitive to the financial condition of their debtors (as it 

directly affects the ability of the debtor to repay the loan), they normally set forth other 

covenants for the borrower to observe and comply with at all times throughout the life of the 

loan to ensure that the financial status of the company remains healthy. Failure to comply with 

these covenants will eventually trigger an event of default. 
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For instance, the borrower will have to comply with certain financial undertakings, e.g. the 

borrower must maintain debt to equity ratio (D:E) and/or debt service coverage ratio (DSCR) not 

to exceed the ratios stipulated by the lender. Further, loan documentation typically contains 

information undertakings, whereby the borrower is required to supply annual or quarterly 

financial statements once available, or to notify the lenders as soon as they become aware of 

any material change to borrower’s financial condition or operations. 

 

Importantly, in project financing transactions, the insolvency-related circumstances explained 

above will generally not be limited to the borrower, but will also usually capture the sponsor 

and other counterparties to project agreements.  Oftentimes, there is a cross-default provision 

where a default of any party under certain agreements also triggers the default of the borrower 

under the loan agreement.  Since the lender’s bankability assessment will consider the project’s 

operations as a whole, the creditworthiness of every party involved is crucial. The financial 

condition of the borrower/project company itself as well as other members of the borrower’s 

corporate group, contractors, O&M operators, service providers, etc. will be strictly monitored 

in parallel. 

 

It is also worth noting that there might be other events that may give rise to an event of default 

in project financing documents, other than simply the financial incapacity of the borrower; for 

example, abandonment of the project or inaccessibility of the project site for more than certain 

period of time, cessation of any part of borrower’s business, etc. 

 

Bankruptcy and insolvency as a ground for termination in other commercial agreements 

In the context of other commercial agreements, it is common to have a right to terminate the 

agreement if the counterparty is insolvent or bankrupt. However, the precise trigger points 

which permit a party to terminate the agreement will depend on the contractual language. 

Typical examples of grounds for termination include: 

- admitting in writing an inability to pay debts as they become due; 

- making an assignment or arrangement with all or some of the party’s creditors relating to 

the repayment of debts; 

- filing a petition to the court of appropriate jurisdiction under applicable laws relating to 

bankruptcy; or 

- having a petition filed against it in any bankruptcy court by another creditor and failing to 

refute the matter within a prescribed timeline. 

In the context of the COVID-19 pandemic, many businesses will want to seek relief from their 

contractual counterparties on the payment of certain debts. This may result in approaching 

creditors to discuss the possibility of delayed or deferred payments. Although this may seem 

like a sensible approach, parties need to be aware that they may be stepping into a legal 

minefield. Before approaching their creditors, parties should conduct a comprehensive review 

of their material contracts to ensure they understand the legal risks with any contemplated 

course of action. 

Care must be taken when terminating any agreement; if the grounds or justification for 

termination are not well founded in law or the contract, the counterparty may claim damages 

for the repudiation of the agreement. As such, it is generally advisable to rely on objective and 

irrefutable grounds when terminating. 

Final thoughts 

It is essential for each business operator to begin taking into consideration their current 

financial commitments by reviewing their material contracts which are valid and effective.  

Some documentation may grant a grace period for a company to manage or discharge any 

bankruptcy proceedings before it will be an event of default; alternatively, a company may be 

allowed to find a replacement of a bankrupted counterparty to the project document within a 

certain time period so that the event of default will not be triggered.  For facility agreements, 

consultation with the lenders is generally recommended in case of any financial instability given 



that lenders tend to prefer avoiding the exercise of their rights under the loan agreement in the 

first instance. 

Before taking any steps during this sensitive period, it is advisable to seek legal advice on 

alternatives the company may have in the context of its current agreements. 

This is one of a series of briefings to keep you informed during the Covid-19 situation. If you 

require any advice in relation to the issues raised please contact the authors listed in the right 

hand column. 

 
 

This publication is intended to highlight an overview of key issues for ease of understanding, and not for the provision of l egal advice. If you have any questions about this publication, please 

contact your regular contact persons at Mori Hamada & Matsumoto or Chandler MHM Limited. If you should have any inquiries about the publications, or would like more information about 

Chandler MHM Limited, please contact bd@mhm-global.com. 

 


